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FOR 


A 


Hugh Roſs Merchant in London, John MacFarlane 
Writer to the Signet, and James Wemyſs Merchant 
in Edinburgh, Adjudgers from Alexander Brownlie 
Adjudger of the Lands of Milliecleugb, and Robert 


Pringle Writer in Edinburgh, another Adjudger of 


the ſaid Eſtate, and others Creditors upon the ſaid 


Eſtate ; 1 


PETITION of Helen Alſion, the Diſponee ot Eliſabeth Ramſay her 


Mother, decealt. 


HE Petitioner having diſguiſed or miſtated the Fact, the Reſpondents think 
it is neceſſary, in as few Words as is poſſible, to lay before your Lordſhips 
a diſtin State of the Parties Rights, and of the ſeveral Proceſſes that have 
been betwixt them, and the Steps that have been taken therein, upon 

which the Point now in Diſpute depends. | 
Sir George Ramſay was Proprietor of the Lands of W!lzecleugh above a Century 
ago, and the ſaid Sir George, with Conſent of his Wife and George Ramſay his Son, 


diſponed the ſame to John Trotter, redeemable by Sir George for Payment of 5000 gth June 


Merks ; and of the ſame Date, Sir George diſponed the Reverſion to Hope-Pringle of 
Torſonce his Son-in-Law, upon which Wadſet-right Trotter was infeſt, and then diſ- 
poned his Wadſet to Tor ſonce. 

The ſaid George Ramſay ratified Hope-Pringle's Right, and Hape-Pringle granted 
him a Reverſion of the Lands, for Payment of 5000 Merks, and alſo granted him a 
Back-tack, for Payment of a Back-tack duty of 400 Merks yearly, during the Sub- 
ſiſtance of the Wadſet, and theſe Back-tack-duties were regularly paid up till the 1639 
or 40; but from that Time downwards, it appears, that either they were not paid, or 
that Hope-Pringle and his Brother-in-Law had a Mind to make the Tack-dutics a Debt 
upon the Eſtate. vt | 

For in the Year 1644, Hobe-Pringle took a Decreet for the bygone Back-tack-du- 
tics againſt his other Brother-in-Law ohm Ramſay, the Heir of the ſaid George, who 
was then dead, and alſo for the Wadſet Sum, for which, and one or two trifling Debts 
more, he appriſed the whole Lands of Milliecleugh, and a Wadſet of the Lands of Kip- 

Haw, that belonged to the ſaid Famſay; for the accumulate Sum of 9131 J. 5 s. Scots 
oney, and 455 Merks of Sheriff Fee, and expede a Charter under the Great Seal, 
and an Infeſtment on the ſaid Appriſing, which he and his Brother-in-Law, John Ram- 
ſay the apparent Heir, ſeemed to have intended to ſet up as a fingular Title to carry off 
the Eſtate, and exclude other lawful Creditors; but whether Hope-Pringle or John 
Ramſay poſſeſſed the Lands after this Appriſing, it is impoſſible for the Reſpondents 
to know at this Diſtance of Time. 

A few Days aſter this Appriling was led, Kinner of Ferret deduced another Ap“ 
priſing upon a Bond ot Sir George Ramſay's, for the accumulate Sum of 1950 Merks, 
and 97 : Merks of Sheriff Fee; but as Hope-'Pring/e's Appriſing was the firſt and pre- 
ſerable Appriſing, and excluſive of the other, conform to the Laws for the Time, this 
ſecond Appriſer got no Poſſeſſion of any Part of the Eſtate for 20 Years. 

Aſter the ſaid 7h Ramſay's Death, Hope-Pringle diſponed his Appriſing to George 
Ramſay his Nephew, the Son of the nid 7obr ; and in January 1658, they two con- 
curred 
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curicd in granting a Wadſet of the greateſt Part of the Lands of Williecleugh, for the 
Sum of 1000 J. Sterl. to Mr. John Clappcrion, and his Wile in conjunct Fee and Life- 
rent, and to Mr. Johu's Heirs, but with the Burden of a Liferent of the one Half to 
Mr. John Clapperton's Mother, and to Don of Newton, in real Warrandice of ſome 
Lands, which Mr. John Clappertou had antecedently told to him, redecmable by the 
ſaid George Ramſay, on Re- payment of the 10co J. and likeways of the Iuteteſt of 
3000 J. Scots yearly, during all the Years that the Wadſet ſhould ſubſiſt, the Rents of 
the Wadſet Lands, in the Computation of Parties, being no more than ſufficient to an- 
{wer the Intereſt of 11000 4. Scots of the Money advanced upon the Wadiet, 

Hope-'Pringle and George Kamſay did allo diſpone to the ſaid Mr. John Clajperton, 
and his Wife and Mother, and [Zou of Newton, the Remainder of the Lands oi Illie- 
cleugh in real Warrandice, in caſe of Eviction of the Warrandice Lands. 

How much of this 1000 J. Stel. was applicd to Flope-Fringle's Payment, or whe- 
ther he allowed George Ramſay to take the whole, contenting himſelf with the bygone 
Rents intromitted with, and the Wadſet of the Lands of Kippielaw, redeemable tor 
5000 Merks, which he reſerved, is a Matter of Fact, that the Reſpondents are not in- 
formed of; but this is certain, that the Rents of the Lands from the Date of the Ap- 
priſing, and the 1000 J. Kerl. raiſed upon the Wadſet to Clapperton, and the 5000 
Merks upon Kippielaw, behoved to be a great deal more than the Sum due upon this 
Appriſing; but there being no Law at the Time to check ſuch Frands of apparent 
Heirs, and the Legal of Hope-Pringle's Appriſing being expired in June 1652, Kin- 
nier the ſecond Appriter had no Remedy nor Acceſs to any Thing. 

At the Time of deducing theſe Appriſings, the Lands of Eaſter Williccleugh, which 
Parties chuſed to call the Warrandice Lands, were liferented by Sir George Ramſay's 
Widow, who lived till the Year 1664 or 1665; and about the Time of her Death, 
George Clapperton, a Brother of Mr. John's, having purchaſed Kinmier's Appriſing, he 
got Poſſeſſion of the Warrandice Lands aſſoon as the Widow died; and ſometime there- 
after, in the Year 1665, his Brother Mr. John, who had a numerous Family of Chil- 
dren, wanting his Money, for which he had uſed Requiſition, in the 1663, to no Pur- 
poſe, the ſaid George Clapperton alſo acquired Mr. John's Wadſet, which was diſponed 
to him by Mr. John, with Conſent of the Liferenters, and of Don of Newton, 

And in order to remove Hope Pringle's Appriſing out of the Way, he raiſed and in- 
ſiſted in a Proceſs of Declarator of Extinction of Hepe-Pringle's Appriſing, to which 
Hope-Pringle of Torſonce, and Eliſabeth and Marion Ramſays, Daughters and Heirs of 
the ſaid George who was then dead, were made Parties; and in this Proceſs Compear- 
ance was made for the Defenders, and particularly for Torſonce: And the Point diſputed 
was, Whether the Appriſer was to be accountable for any Intromiſſions he had during 
the Years of the prorogated Legal, George Clapperton having uſed an Order of Redemp- 
tion before Whitſunday 1664, and your Lordſhips found the Appriſer accountable for 
his Intromiſſions, and this Deciſion is recorded in January 1666, both by the Lord 
Stair and Sir John Gilmore; and the Creditors have great Reaſon to believe, that in 
the Year 1667, the ſaid George Clapperion obtained a Decreet of Declarator of Extinc- 
tion of Hope-Pringle's Appriſing; and tho' the Creditors have not been able to recover 
the ſaid Decrect, which unfortunately for them is loſt; yet they can give Evidence, tho? 
not a full legal one, of the Exiſtence of it; the Deciſion, as recorded, makes it highly 

robable, that ſuch a Decreet was obtained; and there is produced in Proceſs an ex- 
trated Act, dated 1684, in a Proceſs which Eliſabeth Ramſay brought before your 
Lordſhips in the 1680, for reducing this Decreet of Declarator of Extinction: And there 
is like ways in Proceſs a Decreet obtained by the ſaid Eliſabeth Ramſay, in the Year 
1692, transferring the ſaid Act and ſubſequent Steps of Proceſs, againſt John Clapper- 
ton the Heir of the former Defender. 

Eliſabeth Ramſay and Marion her Siſter were Minors at Whitſunday 1664, when the 
Years of the prorogated Legal would have otherways expired; and by Reaſon of their 
Minority, the Legal continued current till the Majority of Eliſabeth, Marion having 
died, who did not come of Age till the Year 1675, and with the Addition of the qua- 
driennium utile, it was competent for her to redeem Kinmer's Appriſing at any Time be- 
fore the 1679, in order to which, ſhe brought a Proceſs of Declarator of Extinction, in 
the Year 1678, a very ſtrong Preſumption, that ſhe had nothing to ſay on Hopes 
Pringle's Appriſing, which had been declared extinguiſhed in the Year 1667 ; for had 
this Appriſing been in Force, as it was preſerable to Kinnier's Appriſing, it was uſeleſs 

to 


to her to bring a Proceſs of Declirator of Extinction of Aianer's Apniiſing, or to at- 
tempt to redeem the ſame, upon Payment of the Sums due. 

Ard ſo little Nution had the of a better Right by Hig e-Pring/c's Appriſing, that 
although in the Year 1650 the commenced a Preceis of Reduction of Clapperro's 
Decreet of Declarator of Extinction of Ie , Apprifing, though in the ſame 
Summons ſhe libelled alfo a Declarator of Hætinction and Reduction of Kiunier's Appri- 
ſing, it appears from the Act 1654, that ihe did not inſiſt in the Reduction reductive 
of Clapperton's Deercet, which no doubt ihe taw would be fruitleſs, but ſhe inſiſted 
ſolely in her Reduction of Kimnmnier's Appriſing, and obtained an Act for proving the 
Rent of the Warrandice Lands, which Clapperton had poſſeſſed in that Time, and ac- 
cordingly examined Witneſſes on the Rental, and the Steps of that Proceſs, ſo far as 
they are extant in the Year 1691, 92 and 94, all tend to that Point; and ir the 
1694 it being diſputed, whether a naked Declarator of Extinction of Kinnter's Ap- 
priſing, raited within the Legal, without a preceeding Order of Redemption, could 
intitle the Purſuer E1/;{abeth Ramſay to redeem after the Legal, on Payment of the Ba- 
lance ; and whether or not Clapperton was liable to accompt for his Intromiſſions up- 
on Kinnier's Appriling after the Legal expired? Your Lordſhips ia Preſence did, on 
the 21ſt July 1694, upon a Petition for /n Clapperton of I illiecleuah, pronounce 
the following Interlocutor; Fiaving heard this Bill, find, that the Petitioner is not 
countable for the Rents intromitted with after the Iixpiiy of the Legal of his Appri- 
ſing ; but they adhere to the Interiocutor finding, that the Summons of Declarator, exe- 
cute againſt the Petitioner before the Expiry of the Legal, makes the Legal current 
ad hunc effectum, only that it a great Fart of the Sums due by the Appriſing, be 
found paid by the Petitioner's [itromifions within the Legal, the Raiſer of the Decla- 
rator may purge the Appriſing, and extinguiſh it by Payment of the Superplus of the 
ſaid Sums, which, on the Event of the Compt and Reckoning, ſball be found truly 
reſting A the Time of expiring of the Legal; and remit to the Ordinary to proceed ac- 
cordinely. : 

e though in Appearance favourable for the Purſuer, yet in Effect it 
put an End to her Cauſe. She was not able to make it appear, nor was it Fact, that 
a great Part of the Sums in Kiunier's Appriſing were paid by Intromiſſion before the 
1679; the Rents of the Warrandice Lands, with which Clapperton had intromitted 
on this Title, from the 1665 downwards, had not, when the Legal expired, paid the 
current and bygone Annualrent due on Kinmer's Appriling : And therefore the Pur- 
ſuer dropt her Proceſs, which ended in this Manner after a Dependence of fourteen 
Years. 

From this State of the Rights, and of the Procedure, ſo far as hitherto ſtated, it 
muſt appear evident to your Lordſhips, that the Purſuer has no Pretence to inſiſt to 
bring the Defenders to accompt for the Intromiflions with the Rents of the Warran- 
dice Lands had upon Kinnier's Appriſing before the Year 1694, nor thercafter, till, 
by ſome new Proceſs, and Production or Judgment, the Cafe was altered. 

Surely it cannot with Juſtice be retended, that George Clapperton was in mala fide, 
or guilty of any Fraud, in taking Poſſeſſion of the Warrandice Lands on Kinnier's Ap- 
priſing, although he knew of Hepe Pringte's Apprifing, and had Right to it, ſo far as 
to intitle him to poſſeſs the Wadict Lands, tho” not to poſſeſs theWarrandice Lands: But, 
on the contrary, it would have been a Fraud on the Heirs of George Ramſay, to have de- 
barred Clapperton, by ſetting up Fope-Pringle's Apprifing as a ſingular Title to exclude 
the other Appriſet, when Ramſay the apparent Heir, who acquired this preferable Appri- 
ſing, was more than doubly paid of all that he could claim upon it, at leaſt he, and thoſe 
deriving Right from him, poſſeſt Lands contained in it more than double the Value of the 
Sum contained in that Appriling ; and tho” the Statute for obviating the Fraud of a 
parent Heirs by acquiring ſingular Titles, was not then made, yet ſuch Acquiſitions 
were always in Reality fraudful: And therefore your Lordſhips can never Judge, even 
in a Caſe before the Statute, that an honeſt Creditor was in mala fide to poſſeſs up- 
on his Diligence, when, to be ſure, the apparent Heir would have been in pefſima 
fide to have debarred him by a ſingular Title in this Caſe. | 
But 246, It is not intire for the Purſuer to diſpute this Point, when your Lord- 
ſhips did in the Year 1694, find exprefly, that Clapperton was not accomptable for 
any Intromiſſion had by him after Expiry of the Legal of Armmier's Appriſing, anno 
1679; and therefore the Purſuer can have no Pretence to claim theſe bygone Rents, 


til! 


(4: 
till ſomewhat happens afterwards betwixt the Partics, that may have changed Cir- 
cumftances. 

From the Year 1694 till the Year 1726, Clapperton of Milliecleugh continued in 
the peaceable Poſſeſſion of the Warrantlice Lands, as well as the Wadſet Lans, u ith- 
out any Procets or Diſturbance on the Part of Eliſabeth Ramſay, or her Daughter 
Mris. Afton, to far as the Retponde:.ts know. 

But, in the Year 1726, this Preccts, in which Parties have been engaged theſe twen- 
ty Years paſt, was commenced ; and at that Time the Purſuer inſiſted in two ſeveral 
Proceſles, upon the Title of Heir ſerved and retourcd in general to her Predece ſſors; 
the firſt a Proceſs of Reduction and Improbation, in which ſhe extracted a Certifica- 
tion contra nun produtta, and the other was a Proceſs of Declarator of Extinction, 
boti of theWadiet and of Kinnrer's Appriſing, containing allo a Concluſion of Mails and 
Duties. , | 

In this Proceſs the Purſucr inſiſted, in the fir/? Place, to have it found, that ſhe was 
intitled to redeem the Wadſet Lands; but it being pled for Clapperton of Wlie- 
cleugh, that the Wadſet Lands were not redeemable from him, in reſpect of his Right 
thereto in virtue of Kinmer's Appriling : The Purſuer alledged, That the Defender, his 
Predeccllor George Clapperton the Wadſetter, could not lawfully acquire this Appri- 
ſing, and ſet it up to exclude the Right of Redemption of the Wadſct, as being con- 
trary to the Fi4ucia, that was neceſſarily eſtabliſhed betwixt the Reverſer and Wadſet- 
ter; and that the Defender was only intitled to demand Reptyment of the Sums de- 
purſed in purchaſing this Appriſing; which, when the Defender ſhould condeſcend up- 
on, he undertook to ſhew were ſatisfied and paid. And your Lordſhips accordingly 
tound, that the Defender could not plead upon the Appriſing in Bar of Redemption 
of the Wadfſet, and allowed the Purſuer to prove the Intromiſſion, in order to the 
Extinction of the Sum due upon this Appriſing ; and thereupon an Act was extracted 
in the Year 1730: But hitherto the Purſuer did not ſo much as pretend to claim the 
Warrandice Lands; ſhe inſiſted only for Redemption of the Wadſet Lands, which oc- 
caſioned the Diſpute vn which your Lordſhips pronounced an Act: And therefore, 
with great Submiſſion, there is not the leaſt Pretence to bring the Defenders to ac- 
compt for the Rents of the Warrandice Lands previous to that Time. 

In Conſequence of this Act, the Purſuer adduced ſome Witneſſes for proving the 
Rent of the Warrandice Lands, and the Poſſeſſion had upon the Appriſing ; and on 
15th January 1731, your Lordſhips, having adviſed the State of the Proceſs, with 
the Teſtimonies of the Witneſſes, © Found it proven, that the Lands of Ealter Willie- 
* clerch, a Part of the Warrandice Lands, are the Sum of 180 J. Scots fo yearly Rent; 
anch thait the Defender and his Predeceſſors have been in the Poſſeſſion of them for the 
„Space of thirty-nine Years: And alſo fand it proven, that Ballautyne's Lands pay 
« yearly three Bolls Oats, Kelſo Meaſure, to the Maſter, and that theſe Lands have 
been polleſt by the Defender and his Predeceſſors for thirty- nine Years ; and like- 
© ways lind proven, that the Tenement in Coldſtream pays yearly nine Pound Scots.” 

Ou the 16th November 1731, there appears in Proceſs the following Minute and In- 
crlocutor: II mne craved, “That the Lords might find the Rent intromitted with by 
the Deiender and his Predeceſſors in Terms of the laſt Interlocutor, may be im- 
* puted towards Extinction of the Sums in the Wadſet, in reſpect, that altho' the De- 
„ jeuder's Authors were in Right of another Appriſing on the whole Lands, yet the 
* Appriting, in Security whereof the Wadſet was granted, being prior, andfied before 
the Act of Parliament bringing in Appriſings' par! paſſu within Year and Day, the De- 
** fendcr's Authors cannot impute their Poſſeſſion of the WarrandiceLands to the poſterior 
** Apprifing. Hay anſwered, That altho' Ninnier's Appriſing be led before the Act 
„ of Parliament bringing in Appriſings within Year and Day par paſſu, yet that AR 
„ hath a Retroſpect, and it is within that Time, and the Defender his Authors Poſ- 
« ſetjtion of the Warrandice-Lands can only be imputed to that Title, ſince he had 
„ no Right to poſſehs them in virtue of the Apprifing, in Security whereof the Wadſet- 
tight was granzicd, till he had been debarted Poſſeſſion thereof, which did not hap- 
pen, and he was in hond fide to have purchaſed the laſt Appriſing, there having been 
* a Piocels raiſed for proving Payment of the tirit Appriſing by Payment, in virtue of 
the Wadſet-right:“ And your Lordihips in Preſence having adviſed the above Debate, 
Find that the Defender and lis Authors Poſſ/'on of the Warrandice-Lands ought to 
 Imputed to Kinnier's Apprijing. 

The 
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Parties, that theſe Intromiſſions ate not appitcable to che Waiter Sum, whether the prin- 
cipal Wadſet Sum, or the Annualtent of the 1000 J. Scots, tor ti Alledgence 18 expreflly 
proponed for the Put ſuer, and repell<d ; and as a Conſequence of this, the Reſpondents, who 
are Creditors Adjudgers of the Wadſet Right, as well as of K:nnzer's Appriiing, either from 
Brownlie a former Adjudger, or are Adjudgers from Clapperton, but have never had an 

Poſſeſſion, muſt be intitled to the full Sums due on the Redemption of the Wadlet, al- 
tho' a perſonal Action, to accompt, could ly againſt By otenlie, or any other who intro- 
metted before him ; and in that View the preſent Queſtion can be of no Moment to 

them. 

But even as to the Demand of accompting for Bygones, ly again!t whom it will, it is 
ſubmitted to your Lordſhips whether ſuch Claim, previous to Ncvember 1731, be not 
intirely cut off by this Interlocutor, whereby your Lordſhips found that the Defender and 
his Authors Poſſeſſion of the Warrandice Lands ought to be imputed to Kinner's Appril- 
ing; which was implicitely finding that the Defender was intitled to retain the ſame, on 
account of that Appriſing ; and indeed the Parſuer, at that Time ot Day, had never 
ance pretended to demand Repetition of theſe bygone Rents, as due to her in the Right 
of Hope-Pringle's Appriſing. 

The next Point inſiſted upon for the Purſuer, ſtill going on in her Proceſs of Re- 
demption of the Wadſet-Lands, was, That the Stipulation of the Annualrent of 1000 /. 
Scots yearly to be paid upon Redemption, was uſurious ; and that therefore ſhe was not 
liable to fulfil that Clauſe in the Contract of Wadlet : But in this Point the Purſuer was 
over-ruled by your Lordſhips; and juſtly, fo that the Terms and Conditions of the 
Redemption of the Wadſet-Lands, being ſettled by Interlocutors, the Purſuer had no- 
thing elſe to do, but to go on with her Concluſion of Extinction of Kinnier's Ap- 
priſing ; and for that End, in order to prove the Poſſeſſion further back, and a higher 
Rent than was determined by the Interlocutor 1731, recovered ſome Tacks upon 
a Diligence, which was executed in the 1736 ; but about this Time it came to be diſ- 
covered, that Parties had hitherto proceeded upon a Miſtake, in ſuppoſing on both Sides, 
that George Clapperton had purchaſed the Apptiſing, after he had acquired the Wadſet; 
whereas, upon looking into the Papers, it appeared to be otherways, and that he had 
firſt acquired the Apprifing, and afterwards bought in the Wadſet, which was an In- 
cumbrance affecting his Purchaſe ; and therefore all the former Debate and Judgments 
that had paſt upon the contrary Suppoſition proved uſeleſs, and the Purſuer on that Diſ- 
covery took up her Cauſe upon the Footing of the Interlocutor 1694, above-recited ; 
and, as by this Time ſhe had recovered Tacks, whereby it appeared that George Clap- 
perton had entered to poſſeſs in the Year 1665, and likeways inſtructed the Rent, (he 
endeavoured to make it appear, that a great Part of the Suins in the Appriſing were paid 
before the Year 1679; butfas it was demonſtrable in Arithmetics that this was not true, 
ſhe took up a new Alledgance, which was, that the bygone Annualrents, due upon the 
Redemption of an Appriſing, belonged to the Executor of the Apptiſer, and not to his 
Heir, intending by this very conſcientiouſly to lop off ten Years Annualrents of the Sum 
in the Appriſing, which would have made a conſiderable Alteration in the Accompt : 
But in this ſhe was allo over-ruled by your Lordthips Interlocutor, on Report finally ad- 
hered to in 1740, upon a Hearing in Preſence ; and your Lodihips were unanimons in 
this Deciſion ; but hitherto the Purſuer did never put in a Claim to Priority upon Hepe- 
Pringle's Appriſing, nor indeed had ſhe any juſt Reaton ; for, tho' your Lordſhips can 
only judge in Facts upon Evidence, and therefore have not found that this Appriſing was 
outof Doors, yet this Purſuer well knew that Clapperton hid obtained a Decreet of Decla- 
rator of Extinction thereof; and thecefore, during the Dependence of the old Proceſs be- 
fore the 1694, altho' ſhe at different Times had the Affi dance of Sir George Lockhart, 
and other Lawyers of the firſt Rank, ſhe never pretended to a Preference on this Ap- 
priſing, neither did the in this Proceſs, till ſhe was drawn to it as her laſt Reſourſe: 
This the only did for the firit Time about five Years ago, ani till then, with great Sub- 
miſſion, there is no Pretence to infiſt for Repetition of Bygones, not only becauſe of 
the Intromitters S fi iet, but becauſe an Anpriſer or Aljudzer may lawfully enter, 
to poſſeſs the Subject appriſed, and will not be obliged to repeat to a prior Appriſer or 
Adjudger who lyes off, becauſe an Appriler may take Poſſeſſion, or he may abſtain, or 
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he may poſſeſo in Part, and leave the reſt to be poſſeſſed by other Creditors ; and if they 
poſſeſs, he cannot call them to an Account, ſo long as he allows them to continue 
in Poſſeſſion. This your Lordſhips have found, and this the Purſuer admits is Law; 
but ſhe pretends that ſhe is by no Means in that Caſe, but is as an abſolute Proprietor, 
tho“ the Reſpondents cannot comprehend upon what Bottom the Purſuer diſtinguiſhes 
herſclf from any other Appriſer. Tor/once a Wadſetter makes Requiſition, and apptiſes the 
Wadſet-Lands, the Appriling expires, and is his only irredeemable Title of Property; but 
after the Legal is outrun, the apparent Heir of the Debitor his Aſſigney modeſtly contents 
himſelf with poſſeſſing Land worth twice as much as the Sum in the Appriſing, but ſuffers 
the Remainder of the Eſtate to be poſſeſſed byganother Appriier, whole Legal is alto ex- 
pired; the Reſpondents can ſce no Reaſon why in this Caſe he can oblige the Appriſer 
to repeat more, than if the ſame thing had happened during the Legal; and ſurely an 
apparent Heir purchaſing an Appriſing before the Act 1695, was in no better Place than 
the Appriſer from whom he purchaſed, 

And as the Purſuer never pretended to exclude the Defenders on Hope-Pringle's Ap- 

riſing till the Year 1741, it cannot be preſumed for her that ſhe would have done it, 
altho* the Appriſing had been lying upon the Table; it was againſt good Conſcience for 
her to do it; and therefore it is not to be preſumed ſhe would have done it ſooner than 
it happened. 

The Petitioner is pleaſed to throw out ſome pretty hard Reflections againſt the Defen- 
der's Authors, for which your Lordſhips will obſerve from what is ſaid, there is not the 
leaſt Foundation: But to ſay no more upon it, this Plea, of which the Purſuer has now 
availed herſelf, is not altogether commendable ; ſhe is undoubtedly far more than paid, 
or has got Lands beyond the Value of what is due her; but the Warrandice-Lands, 
when Clapperton attained Poſſeſſion thereof on Kinnier's Apprifing in the 1665, were 
not in Purchaſe worth the Sum due on the Appriſing ; and theretore, as the Lord Or- 
dinary has not thought it proper, ſo tis hoped your Lordſhips will not think it proper to 
find the Purſuer intitled to Repetition, upon the Priority of Hope-Pringle's Appriſing, 
before ſhe pled that Point ; and to preſume for her that ſhe would have plead it ſooner, 
had it not been becauſe ſhe doubted of the Honeſty of a certain Perſon now dead, who 
ſhe ſays, without any Evidence, was poſſeſt of her Appriſing; and upon this Preſump- 
tion to give her the ſame Benefit, as if ſhe had made her Plea ſooner. 

Your Lordſhips did not find, that FHepe-Pringle's Appriſing was in the Hands of 
William Roſs of Shandwick ; the Interlocutor is the 17th June 1743, in theſe Terms: 
The Lords find there is ſufficient Evidence, that Torſonce's Appriſing was delivered to 
John Clapperton, 407th the other Papers now produced, and that the ſame were delivered 
by him to his Brother George Clapperton ; and therefore find that the Defenders in this 
Proceſs are barred from objefting, that the ſame is not produced by the Purſuers, and 
hold the ſame as preduced ; repel the Objeclions founded en the Decreet of Declarator of 
Extinction of Torlonce's Appriſiug, at the Inſtance of George Clapperton againſt the 
Repreſentatives of George Ramſay, in anno 1667, in reſpect there is no ſufficient legal 
Evidence, that ſuch a Decreet ever exiſted. But ſurely there is nothing in this Interlocutor, 
that can authorize the Puſuer to ſay, that this Decreet was in the Hands of Shandtwick ; 
neither is there the leaſt Probability that it was in his Hands, and that he deſtroyed it; 


it fell naturally to have been produced in the Proceſs 1666, and to have been lying where 


that Decreet of Declarator of Extinction 1667 was; and if Shandwick had been poſſeſt 
of the one, he would al have had the other, and it was the Intereſt of his Clients to pro- 
duce both ; and if it could be preſumed againſt a Man, that he would fraudfully de- 
{troy Papers, which it unported him nothing, whether they were deſtroyed or not, it is 
probable he would have at the fame Time deſtroyed the Letters of Apptiſing and the 
Copy of the Inventary, which has been recovered from among his Papers, and produced 
in this Proceſs by the Purſuer : And the real Matter of Fact ſeems to have been, that 
the Appriling has been produced in the Proceſs of Reduction raiſed by Eliſabeth Ramſay 
in the Year 1680, which never having been concluded, both the Appriſing and Decreet 
of Extinction thereof may have been loſt, with ſome of the Steps of the Proceſs. 

From the 1/7 Part of the above recited Interlocutor it muſt appear to your Lordſhips, 
that the Creditors of Millicleugb were in bona fide to have poſſeſt upon Kinnier's Apprit- 
ing, till ſuch Time as your Lordſhips held Tor/ouce's Apptiſing as produced. And 24, 
and independent of that, and ſuppoſing your Lordſhips had held it as produced, a6 inis, it 


appears from the 24 Part of this Interlocutor, that the Creditors were 77 bona fade, till ſuch 
| Time 
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Time as your Lordſliips reveiled the Objection founded on the Decreet of Neclator of Ex- 
tinction of Terence Appritirg ; al d the Alledgerce that there was fuch a Necreet, was not 
ſo deſtitute of Funda: ae thit your Lordthips did or col] think the Allegdence ca- 
lumnious; tho' it was the Creditors Mitortune tint your Lordthips were: of Opinion, 
that they did not bring {cient Igal Evidence of it; but none ot your Lordthips 
thought but that they 4.4 bring very prob.ble Evidence of it. 

The only Que itionu then hat can remain is, Whether the Creditors were put in mala jide 
by this Interlocutyr of the 17th June 1743? And this leads the Reſpondents to take 
Notice of the next Step of the Proceſs, which was an Alledyence for the Creditors, that 
Hope- Pringle's Apptiſing was latisfy'dd and paid within the Legal, which they hoped to 
make appear to your Lordihips from ſeveral Circumſtances, The Decitions, as collected 
by the Lord Starr, and Sir John Grimour, where the Diſpute was needles, it the charg- 
ing Hope- Pringle to accompt, during the Years of the prorogated Legal, could not ſhow 
an Extinction. 24% From the Purſuer's Taciturnity, never having claimed nor founded on 
this Appriſing, for upwards of near fifty Year together. 34ly, That it is inſtructed, that 
Hope-Pringle, and George Ramfay, his Afligny, were in Poſſeſſion in the Year 1656, and 
preſumitur, that they were in Poſſethon retro ; and if this Preſumption had held, it was 
demonſtrable in Arithmetick, that the App: ifing was extinguiſhed. And 4to, They ap- 
prehend, that as the Legal of Kinner's Apptiſing remained current till the Year 1679, 
the Legal of Tor/once's Appriſing remained alſo current till the farne Period. In theſe 
Particulars, it was the Creditors Misfortune to be over-ruled by your Lordſhips Judg- 
ment, by an Interlocutor pronounced the 5th February 1745; and then the Creditors 
gave up the Poſſeſſion of the Warrandice Lands. 

The Petitioner is pleaſed-to ſay, That it was impoſſible that the Sum in Hape-Pringle's 
Appriſing could be paid by Intromiſſion, becauſe the Wadict-Sum was 5000 Merks; and 
befides this, the Sum in the Appriſing was 11,000 Merks more; but the Petitioner is 
intirely miſtaken, the Sum in the Appriſing, including the Sheriff-Fees, was only 9586 
Merks, g 5. Scots, and the Appriſing was led for the Wadict-Sum and Back-tack Duties, 
ſo that there were not two different Claims ; and therefore, if the Creditors could have 
brought ſatisfying Evidence, that the Appriſer had attained Poſſeſſion in the 1645, this 
Sum muſt have been paid, by Intromiſſion, before Whitſunday 1664. Or, if your Lordſhips 
had been of Opinion that the Legal continued current till the 1679, it muſt in like Manner 
have been paid by Intromiſſion with the Rents, from the 1656 till that Period; and be- 
yond all Controverſy, this Appriſing muſt have appeared to have been paid, if the Credi- 
tors could have recovered the Evidence of Heope= Pringle's receiving the Rents of the Wad- 
ſet Lands of Kippielau, or that Wadſet-Sum. 

The Petitioner inſiſts, that your Lordſhips may find that the Defender has got, yearly 
Payment of the Annualrent of the 1000 J. contained in the Contract of Wadſet, out of 
the Rents ofthe Warrandice Lands, becauſe, ſays the Petitioner, the Wadſetter could not 
lawfully intromet with the Rents of theſe Lands, upon any other Title than for Payment 
of this yearly Sum, and that therefore the Prelumption of Law muſt ly, that he intromet- 
ed in order to pay himſelf. 

But this is already ſufficiently anſwered ; the Intereſt of the 1000 l. was only due on 
Requiſition, and payable on Redemption, and therefure could be no Title of Intromiſſi- 
on. And 24%, The Wadſetter had no Intereſt in the Warrandice Lands, but in the 
Event of Eviction of the principal Lands, which did nat happen; and therefore, if the 
Point were intire, your Lordſhips would undoubtedly find that Kinner's Apprifing was 
the Title of the [ntromiſſion ; but this is Hactenus ;dicata, and cltabliſhed by your Lord- 
ſhips Interlocutor 173 1, above recited ; and therefore the Petitioner, ſenſible of this in a 
Manner, gives it up, and inſiſts that her Claim to an Accompt for the Bygones, is foun 
ed forty Years preceeding the Summons 1726 ; but this is already ſufficiently anſwered, 
and the Reſpondents hope they have made it appear to your Lordſhips Satisfaction, that 
the Purſuer has no Claim to Bygones, precceding the 5th February 1745, the Time fixed 
by the Lord Ordinary's Interlocutor. And 246, et ſeperatim, Altho' the Claim did ly, 
it would only be againſt Intromettors ; but could not compenſe or extinguiſh any Part of 
the Wadſet Right, which the Reſpondents, who did not intromet, have adjudged. 

Upon the whole, it is hoped your Lordſhips, when the Cafe is conſidered, will be of 
Opinion that the Lord Ordinary's Interlocutor, finding * That the Creditors are not ac- 
** countable for the Rents of the Warrandice Lands, preceeding February 1745, is juſt ; 
and that the Reſpondents, who did not intromet, cannot at any Rate be accomptable for 
theſe Rents, and that they are intitled to the full Sums which your Lordſhips have aſcer- 
tained to be due on the Contract of Wadiet. 

In reſjpet wheresf, &c. 
THO. HAY 


